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In the Supreme Court 
of the State of Utah 
EDWIN B. GIVAN, 
Plaintiff a11d Appellant, 
vs. 
FRANK L A M B E T H, sometimes 
known as FRANK R. LAMBETH, an 
unmarried man; NORMAN W. ES-
MEIER and CORRINE L. ES-
MEIER, his wife; T. THALLO LAM-
BETH and MRS. T. THALLO LAM-
BETH, his wife; KEITH B. LAM-
BETH and MRS. KEITH B. L.A M-
BETH, his wife; ELLIS B. LAM-
BETH and MRS. ELLIS B. LAM-
BETH, his wife; A UBRA B. LAM-
BETH and MRS. AUBRA B. LAM-
BETH, his wife; RAM 0 N A S. 
WOOLSEY, and LA RAE B. LAM-
BETH, 
Defrndants and Respondents. 
:\o. 8955. 
REPLY TO BRIEF OF DEFENDANTS 
AND RESPONDENTS 
Since this case in,·olves a substantial sum of money, 
and a n•ry considerable amount of time, effort and expense 
on the part of the parties and their respective counsel has 
gone into the preparation, trial and appeal of this case, 
the appellant feels impelled to file this short r0ply brief in 
answer to respondents' briPf. RPspondents stress a very 
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2 
few facts upon which they rely for an affirmance of the 
judgment, but fail to comment upon, explain, discuss or' 
justify the very many facts and circumstances which must, 
of necessity, be considered in addition to and in light .of 
those mentioned by respondents and from which they de-
rive much comfort. 
The facts and contentions so stres.~ed by respondents 
are as follows : 
1. That the solvency of Frank Lambeth on ~lay· 18th, 
1953, when the deeds and 'bill of sale were· recorded; must 
he based on ,qross value of the as~ets of Givans, Inc4 when 
the business was turned over to Lambeth and Esmeier, 
without regard to the liabilities owing by that corporation 
and assumed by Lambeth; without regard to whether such 
liabilities were then due or would shortly fall due and the 
ability of Lambeth to pay such liabilities·; without regard 
to liabilities incurred in the sum of abo~t $35,000.-00 for 
notes given to the Givan Brothers; and without regard to 
the fact that Lambeth stated Yery frankly that he had no 
personal property with which to pay any of such obliga-
·;::. -':,: . 
tions because he had previously ronYeyed his property to 
his children, and expected to meet his obligations from 
profits to be made out of the garage business. 
2. That there is no eYidence to show a dimunition in the 
value of tlw m;spt~ of Givans, Inc. as of ::\Iay 18th, 1953. 
3. That thP notes p;i,·pn b~~ Lambeth and Esmeier to 
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3 
the Givan Brothers w_ere (so they say) "secured by re-
course to all the corporate stock held by Lambeth and Es-
meier consisting of 1,980 shares of the 2,000 shares is-
sued.'' 
4. That the $13,700.00 mortgage given by Givans, Inc. 
to Pacific Finance Co. on May 12th, 1953, was for value 
received and would make nQ difference in the solvency of 
the corporation because it shows an equal increase in as-
sets and liabilities. 
3. That the deeds and bill of sale were delivered by 
Lambeth to his sons in the summer of 1952. 
6. That the sons of Lambeth worked for the sheep op-
eration from 1934 to 1952 and never drew full wages. 
It would serve no good purpose to reiterate in detail 
the facts and circumstances upon which appellant relies 
to prove conclusively that the conveyances made by Lam-
beth were fraudulent as to appellant because these have 
been fully discussed in appellant's opening brief. We will 
make references, as the same may become necessary, as 
to page numbers in such opening brief and as to transcript 
pages, in support of statements herein made. 
\Ve will discuss the foregoing numbered paragraphs 
in the order in which they are set forth. 
- ----~ ~-~,..,.._.....__ ____________ _ 
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ARGUMENT 
Numbered paragraph 1. On page 4 of respondents' 
brief they ;have set forth values of assets of Givans, Inc. 
turned over to Lambeth and Esmeier, at approximately 
$143,000.00, with liabilities then in the sum of $57,850.00. 
This shows that the business was obligated to the extent 
of 40% to 45% of the gross value of the assets, which obli-
gations were assumed hy Lambeth and were then either 
due or shortly to become due. In fact, suit was commenced 
shortly thereafter by Farmers State Bank which resulted 
in a judgment in September of 1953. Suit to foreclose the 
mortgage on the building, fixtures, stock of merchandise, 
etc., was commenced by Lundgren in November, 1953. On 
Feb. 14, 1953, Lambeth mortgaged his home property for 
$10,00.00 (Tr. 184-5; Ex. 11, Tr. 248-252). On June 25, 
1953, Lambeth mortgaged the same property by giving· a 
second mortgage for $1200.00 (Ex. 12; Tr. 215-217 and Tr. 
248-252). On ~lay' 12th, 1933, Givans, Inc. mortgaged its-
garage property to Pacific Finance for $13,700.00 (Ex. 13, 
rrr. 212-214). In February, 1953, Lambeth had obligated 
himself on the four notes to Givan Brothers for about 
$35,000.00, monthly payments of $72.91 on eaQh of two 
notes to commenee Feb. 23, 1953, and which payments 
wPnt into default in the month of 1\Iay, 1953, with only 
three installments paid thereafter. (See exhibits "..-\.." 
and '' B'' attached to cOJnplaint). 'fhe $5,000.00 due L. C. 
l\files became due on J nne 30th, 1953, was not paid, and in 
, 
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5 
order to renew the obligation, a second mortgage was 
given Miles on July 1st, 1953 (Tr. 215). 
Even ,prior to the recordation of the deeds and bill of 
sale, Givans, Inc. under the management of ~Jsmeier and 
control of the business hy Esmeier and Lambeth, the cor--
poration, became involved in litigation and was continu-
ally in litigation thereafter. 
Examination of Esmeier by .Mr. Hatch: 
Q. From approximately two months after this 
agreement (which would be about April 19th, 
1953), isn't it a fact that you were continually 
involved in litigation arising from this G-ivan's, 
Inc~ 
A. Yes. 
Q. \Vith the Pacific Finance and others~ 
A. Yes, and the \Voods Cross Bank (Tr. 60). 
Examination of Esmeier by the Court: 
Q. You say that shortly after February the affairs 
of the company were involved in litigation? 
A. Yes, sir. 
Q. How soon after February, 1D;);1 '? 
A. I think that _as early as the first part of :May, 
1953, there werr suits filed hy the Woods Uross 
Rank. 
Q. Is that the I?armers State Bank 1 
A. The Farmen; f-;tate Bank of vVoods Cross, and 
Pacific Finance, ourl serentl smaller ones. I 
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think that the action started by the Farmers 
State Bank started in either April or ;the first 
part of May. I couldn't say without guessing. 
(Tr. 62). 
All that has been said in appellant's brief, pages 21 
to 33 inclusive, refutes the respondents' theory and con-
tention that Lambeth was solvent either at the time he re:. 
corded the deeds and bill of sale or caused them to be re-
corded on }.lay 18, 1953, or later as his obligations became 
due. 
The decisions cited in appellant's brief pages 30 to 32 
inclusive very clearly state the law to be that a person is 
not solvent under the circumstances conclusively and ad-
mittedly shown by the record concerning Lambeth's fi-
nancial condition and dealings during the periods when 
1he question of his solvency or insolYency are in issue. 
This is the first time appellant and his counsel have 
ever heard it contended that a person is solvent, when he 
is unable to pay his debts then due and when several suits 
have been filed against l1im anfl his business to collect on 
past due and unpaid current oblig·ations. 
Respondents state in their brief (pages 8 and 9) that 
the interest of both Esmeier and Lambeth i~ jointly at-
tributable to the payment of the notes given for the pur-
chase price of the Givans, Inc., stock. Respondents fail to 
explain, and appellant eannot comprehend just how that 
makes any difference concerning Lambeth's claimed sol-
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,·ency, since the notes in favor of Givan Brothers and the 
assumption of the Givans' Inc. outstanding indebtedness 
is not joint as between the parties, but is joint and several. 
Numbered paragraph ~- Throughout respondents' 
brief it is stated ''there ,is no showing of a substantial 
fluctuation in the value of the assets of Givans, Inc. be-
tween Feb. 18, 1953, and ~lay 18, 1953," and "the only 
evidence regarding the parts inventory is Frank Lam-
beth's statement that the assets were greater on May 18, 
1953, than on Feb. 18, 1953." 
It must· be remembered that the Givan Brothers 
stepped out of the business on Feb. 19, 1953, and had noth-
ing to do with the business after that date, and that Es-
meier then assumed the management (Tr. 13; 29). Es-
meier continued on as secretary and manager until the 
business was lost through foreclosure and kept the books 
of the company. At the time of the trial of the first phase 
of this case the books were under the control of Esmeier 
and in the Givans Building in Cedar City and some in the 
office of Attorney l~enton in Cedar City (Tr. 32). rehese 
books were never produced in court to show whether the 
assets had been increased or decreased, although the books · 
were jn the possession of and available to the respondents. 
Proceeds from the sale of parts and other assets and col-
lections of accounts wen· nscd to pay indebtedn0ss of the 
company, overhead and EsmeiPr's Ralary (Tr. 35). 
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At no time did Esmeier, who had charge of and was 
manager of the business, testify as to purchases of mer-
chandise and replacement of sold assets which would show 
either an increase or a balance of assets, nor did he ever 
produce the books to ghow any such purchases or in-
crease in or balance of the assets, notwithstanding he had 
full possession of such books. 
During the trial of the second phase of this case. de-
mand was made that the respondents produce the books 
of the company which were then in the possession of Es-
meier or had been destroyed, and the court made its order 
that the books be produced if respondents could do so. 
~rhe books were never brought into court nor any explana-
tion made as to why they were not produced (Tr. 233-237). 
Esmeier was never in court during the trial although he 
was a defendant and resided in Cedar City, nineteen miles 
distant from the courtroom. The books were demanded 
to determine the very question of whether there had been 
u diminution of assets from li..,eb. 19th to l\Iay 18th, 1953. 
Lambeth testified he did not know how much was sold in 
oxcess of new merchandise purchased. Later he testified 
that "I would say the assets were greater on l\f ay 18th" 
but a reading of his testimony (Tr. 239 to ~4~) shows with-
out question that this statement was made by reaching 
into thin air, since he also testified that he had no idea 
ns to amount of sales or p~1rrhases, had not examined the 
books, and had no definite information concerning the 
mattPr. 
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It is obvious that the appellant could have no infor-
mation as to the financial condition of the company; and 
the people who had the information tp be ascertained 
from the books were Lambeth and Esmeier. r.rhey refused 
to produce the books. Counsel for respondents seems to 
overlook the rule of law that a transfer of property nmde 
to a near relative in consideration of a past due indebted-
ness will be sustained if attacked in a creditor's snit, 
when and only when, it is shown the debt is genuine, that 
the purpose of the grantee is honest and that he· acted in 
good faith in obtaining the title. The burden, in s·uch case, 
is cast 1tpon the grrmfee to sho'w t11e good faith of the tran-
saction by clear and satisfactory rt·idcnce. (Paxton vs. 
Paxton, 80 Utah 540; 15 Pac. (2nd) 1051). Can it he suc-
cessfully contended that Lambeth's statements as to 
values of assets on ~Iar 18, 1953, as shown by his testi-
mony in transcript sheets 23fJ-242, established by clear 
and satisfactory evidence that the assets were greater on 
l\Iay 18th, 1953, than on Ji""eb. 19th, 1953 ~ In what manner 
have the respondents sustained the burden of proof cast 
upon them~ 
Xumbercd paragraph :L Respondents :-;(•pm to make 
much of the fact that th(·y claim the notP:-; given by Lam-
beth and Esmcier to the Givan Brothers were secured by 
recourse to all the corporate stock held by Lambeth and 
Esmeier. Such statement or claim is predicated on the 
sentence in the addendum, ~xhihit 28, and whi(·h reads as 
follows: 
.. 
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''In the event of non-payment of the before de-
scribed obligations then and in that event the sellers 
(Givans) shall have recourse to the stock of the cor-
poration owned by the purchasers, .subject to any 
and all existing pledges on said stock.'' · 
Just why that statement appears in the addendum 
and the purpose of it is not clear. Givan Brothers, as 
holders of the notes, always would have recourse to the 
stock of the corporation in the hands of Esmeier and Lam-
beth if the notes were not paid, that is to say, they could 
levy on the stock for any judgment obtained if they felt 
the stock had value. The addendum does not ·limit their 
rights to collect said notes by ''recourse to the stock of 
the corporation' '-whatever that means. The addendum 
does not pledge the stock to Givan Brothers-and could 
not so pledge the stock because it was already pledged to 
Lundgren. ~Ioreover, it does not appear from the brief 
;just what respondents daim because of such "recoursen 
~entence. There was never any defense raised or pleaded: 
either by way of p!eadings, pre-trial, or at the trial that 
appellant was limited in his right to enforce a collection by 
being compelled to resort to the stock, nor do the respon-
dents indicate whr or how or in what manner that sen-
tence constitutes any defense to the claim of the fraudll-
lent conveyance. The facts are that the stock had no 
value by the time judg·ment on the notes was procured, be-
cause all of the assets of the corporation had then bt~en 
lost. 
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Numbered paragraph 4. Respondents make much of 
the fact that the $13,700.00 mortgage given by Givans, Inc. 
to Pacific Finance was given for consideration ''which 
would increase the assets_ of the corporation equally with 
the increase of the liabilities" (Page 2 of Respondent's 
Brief). It is argued on page 4 of their brief that the mort-
gage was given to Pacific Finance on May 12, 1953 (Ex. 
13), "for value received and would make no difference in 
the solvency of the corporation as it shows an equal in-
erease in assets and liabilities.'' 
Pacific Finance is not one of the creditors listed in 
the original agreement making up the indebtedness of 
$57,850.00. The mortgage was given on the 12th day of 
Afay, 1953, before the recordation of the deeds and bill of 
sale. The position waB taken by counsel of respondents 
that the company acquired .additional assets because the 
note for which the mortgage was given recites "for value 
received.'' The court took the position that evidence con-
cerning the giving of this mortgage was immaterial "in 
the absence of some other further showing'' because if it 
was given to secure a loan obtained at that time it would 
make .no difference in the assets (Tr. 212-214). The court 
overlooked the fact that the respondents, in charge of the 
business, had the knowledge of what value, if any, was re-
ceived, and could have offered an explanation or shown 
what additional asseb~ were taken into the business, if any. 
Appellant could not be expected to prove something PX-
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clusi vely within the knowledge of the respondents, but the 
court cast upon appellant that burden. 
As a matter of fact 1\ir. Lambeth testified, albeit very 
reluctantly, that the mortgage was given to Pacific Fi-
nance by Givans, Inc., because Pacific Finance had fi-
nanced a number of cars turned over to Givans, Inc. and 
Esmeier had sold some of the cars and failed to turn the 
money to the finance company. The finance company 
then insisted upon a mortgage on the realty in lieu of the 
security by way of a trust recept they formerly had on 
the cars. (See Tr. 228 to 232). 
The giving of the note and mortgage certainly did not 
bring into the corporation any new assets but plainly was 
given to secure a creditor who formerly had financed cars 
turned over to Lambeth and JiJsmeier on Feb. 19, 1953, and 
which cars were sold and the money not turned to the fi-
nance company. Xo explanation was ever furnished by 
Lambeth or Esmeier as to what became of that money and 
certainly respondents have not shown wherein any new 
assets came into the business in lieu of the cars so sold. 
Numbered paragraph .>. Throughout their brief the 
respondents insist the deed~ and bill of sale were delivered 
to Keith Lambeth in the summer of 1032. It n1ust be born 
in mind that exnrtl~· whrn the deeds and bill of sale were 
delivered i~ entirf'l~· witl1in the knowledge of li-,rank Lam-
beth and his son l{eith. Appellant ran only rely upon 
f'artR and eireumstanrf'~ rleYrloped during the trial to re-
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
13 
fute that date of delivery and to show that a delivery was 
much later. Of course it is evident that respondents have 
a great interest in moving the delivery date ahead as far 
as possible. 
There is no purpose in reiterating what appellant has 
said in his opening brief (page 44 thereof), where he re-
fers this Court to the transcript pages concerning the tes-
timony of Frank Lambeth and Keith, from which it ap-
pears Frank Lambeth stated at one point that he delivered 
the deeds in 1952 or 1953, but thought it was 1952, and 
from which it appears that Keith testified he did not re-
c·all when in 1952 he received the deeds, whether in the 
early, middle or latter part of the year but ''imagined~' it 
would be in the summertime. All that is said in appel-
lant's brief at pages 44-45-46 refutes the claim that the 
deeds were delivered in the summer of 1952, and we in-
vite this Court's attention to what is said on those pages 
when considerng the e-.;;id~nce with respect to the date of 
delivery. 
Xumbered paragraph G. It is contended hy respon-
dents that it is apparent from the instruments themselves 
that the property was transferred and received for the 
eonsideration of work and labor done. If we must rely 
entirely upon the self-serving· statement set forth in the 
bill of sale, then there is nothing further to be said about 
eonsideration. The deeds, however, recite a consideration 
of ten dollars. .J nst what consideration was paid by the 
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daughters of Frank Ijambeth for the interest they re-
\~ei ved in the realty was never shown by the respondents, 
nor do respondents in their brief contend they have shown 
any consideration. 
Pages 33 to 42 of appellant's brief discuss thoroughly 
the evidence concerning the claimed wages due the sons 
of Frank Lambeth. Certainly the respondents have not 
given themselves the worst of the argument when they say 
in their brief at page 14 "there would be left a maximum 
value of about $25,000.00 deeded to the four boys.'' They 
contend that the transaction should be upheld because 
the boys worked on the sheep operation without drawing 
regular wages. Row much by way of wages due the boys 
is not mentioned. The court found (Finding ~ o. 8, R.. 88) 
that the boys rendered services in assisting -~rank Lam-
beth in operating the sheep and had not drawn full wages 
but worked with the expectation of receiving an interest 
in the property when Lambeth retired or died. The court 
further found that "the evidence does not show even ap-
proximately the amount earned or received by said sons 
but it appears that each of them and particularly l{eith 
had earned much more than they received from the sheep 
operation." Thl'rc is uo finding. nor could there be amy 
fi1tdi11.f/ fltaf the amouuf earucd and not rccrircd cteu ll]l-
/Jro.rimaff'l,ll OJJproachcrt thr sum of $25,000. \Yhere is the 
proof that then) was a fair or adequate consideration 
g·j,·pn h~· thr 1-10111-1 ·t Rtrangely, the trial court placed the 
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15 
burden of proof on the appellant, notwithstanding the de-
fendants themselves could not advise the court how much 
was due them, what amount they were to receive, what 
amount they had received, etc., because no books or rec-
ords were ever kept and there was not even any discussion 
between the sons and the father at any time as to how 
much was due each son. 
Since preparing the appellant's opening brief we have 
carefully examined the checks issued by Frank Lambeth 
either personally or through his son Keith, and we un-
/ cover a most interesting situ~tion concerning wages. It 
will be recalled that the court ordered the respondents to 
bring in any memoranda, books, time books of men hired, 
d~ys they worked, etc., for the years 1952 and 1953 (Tr. 
i59). The only records brought in were cancelled checks 
and bank ledger statements for 1952 and 1953, excepting 
the months of November and December, 1!)53 ( rrr. 4t10). 
':rhese checks were drawn against the only bank account 
used by anyone in connection with the sheep operations 
(Tr. 461). These checks were to be considered by the 
court_ as evidence in the case (Tr. 463-4). But the court 
did not permit the jury to .examine the checks or consider 
them as evidence, nohvithstanding these checks tell quite 
a story concerning whether the sons of Frank Lamb~th 
were drawing wages or not. 
A summary of what is disclosed by the a hove' checks 
is as follows: 
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In 17 out of 22 months, there are from one to four-
teen checks missing-that is, the bank ledger statements 
show a certain amount of checks run through the account 
for that month, but the checks were not to be found. No 
explanation w~s offered as to the amounts, to whom pay-
able, whether issued to Keith or others for wages, etc. 
During the entire period Frank Lambeth issued and 
fligned 462 checks, and Keith issued and signed "Frank 
Lambeth by Keith Lambeth'' 366 checks. 
During the entire period of 22 months Thallo had 
checks issued to him in the aggregate amount of $4945.00. 
All but two checks (for $20.00 and $30.00 respectively), 
are marked labor. 
During the same period Aubra had checks issued to 
him in the sum of $1145.00--all marked labor. 
During the same period Ellis had checks issued to 
him in the sum of $580.00-all marked labor. 
No checks marked labor appear to have been issued 
to Keith but many of the checks show that he drew money 
for his personal needs, and he testified that he took out 
something like $2600.00 for an automobile which he pur-
chased. 
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A breakdown by months showing labor checks issued 
to the boys is as follows : 
Thallo Au bra Ellis 
Jan. 1952 200.00 
Feb. 1952 200.00 
March, 1952 145.00 
April, 1952 205.00 325.00 
:May, 1952 205.00 10.00 
June, 1952 225.00 
July, 1952 255.00 125.00 
August, 1952 235.00 75.00 
Sept., 1952 250.00 40.00 
Oct., 1952 165.00 
Nov., 1952 235.00 
Dec., 1952 215.00 
.Jan., 1953 400.00 20.00 
Feb., 1953 70.00 60.00 
:March, 1953 185.00 50.00 40.00 
April, 1953 220.00 30.00 195.00 
May, 1953 238.00 275.00 200.00 
June, 1953 397.00 135.00 165.00 
July, 1953 85.00 
August, 1953 150.00 
Sept., 1953 225.00 
Oct., 1953 225.00 
It will .be noted from the above that during .May to 
October, 1953, inclusive, all three of the boys in some 
months were paid wages in substantial amounts. These 
are months even after the recordation of the bill of sale 
and deeds. There w3:s no explanation as to why checks 
for the months of November and December, 1953, were 
not produced. 
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Since it is conchtsive that three of the boys were paid 
substantial wages by Frank Lambeth for the years 1952 
and 1953, and even after the rec9rdation of the bill of sale 
and deeds, and that Keith drew out of the sheep account 
about $2600.00 for an automobile, besides checks for per-
sonal needs, what credence can be placed in their claim for 
wages in the preceding years' Particularly with no evi-· 
dence, documentary or otherwise, as to time worked, wages 
agreed upon, amounts due discussed between themselYes 
or settled. 
Keith never did furnish copies of income tax returns 
or even state that he had never submitted or made such re-
turns because of no income, and Thallo did not produce 
any returns, although proper and timely demand was made 
for the production of copies. \\ny T 
fiOXfiLUSIOX 
It is interesting· to note that respondents, 1n their 
brief, completely ignore and make no attempt to explain 
nway the significance of the following (among many 
other) undisputed facts: 
Frank Lambeth, in his income tax returns, claimed the 
entire ownership of the sheep business and took deduc-
tions for labor paid to his sons. It "ras testified the sons 
did practically all of the work around and in connection 
with the slwPp operations. 
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Aubra and Ellis in their income tax returns reported 
~tnd paid income on wages received from Frank Lambeth. 
Fran~ Lambeth continued to carry the bank account 
in his name long after the claimed conveyances, with the 
full knowledge and consent of his sons, none of whom 
made a claim thereto, so far as shown by the record, until 
after the year 1953. 
Frank Lambeth, with the knowledge and consent of 
his sons and daughters, had all of the property assessed 
to himself up to and including the year 1953, and until 
after this action was commenced. 
Frank Lambeth made financial statements to various 
financial institutions in which he claim~d the ownership 
of the realty and sheep, lon_g after the claimed delivery of 
the deeds and bill of sale to Keith. 
Subsequent to .July, 1953, Frank Lambeth wrote 
checks on the sheep bank account for personal expendi-
tures, including monthly payments of $129.80 to Commer-
cial Credit Corporation for an automobile owned by him 
(See Tr. 461-2). 
Frank Lambeth mortgaged some of the properties, 
claiming under oath to 1><· the owner thereof, and using the· 
money for personal needs and as the down payment for 
the purchase of the Givans, Inc. stock, long after the 
<>1aimed delivery of the deeds and bill of sale. 
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The grantees named in the deeds and bill of sale made 
no effort to have the deeds and bill of sale recorded until 
long afte.r the claimed delivery and until Givans, Inc. was 
heavily involYed and being sued for past due indebted-
ness. 
The grantees kept to themselves all information con-
cerning their claimed ownership of the properties ~ud 
permitted Frank Lambeth to deal with the properties as 
his own until after the year 1953, and at least those who 
furnished income tax statements up to and including the 
year 1953 made no claim to any interest in the sheep busi-
ness but continued to take wages for their labor. 
":-e conclude, therefore, that the judgment of the trial 
court should be reversed and the case remanded to the 
District Court with instructions to enter judgment for the 
appellant as prayed for in his complaint. 
RespPctfully submitted, 
CLINE, ''ILSON & CLINE, 
A flornP.lJS for Plai·ntiff and Appellant. 
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